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BEFORE: RICHARD D. MILLS
Adminigrative Law Judge

DECISION AND ORDER AWARDING BENEFITS
This is a dam for benefits under the Longshore and Harbor Worker’s Compensation Act
(hereinafter “the Act”), 33 U.S.C. § 901, et seq., brought by EARL EASTMAN (“Clamant”) againgt
BATH IRON WORKS (“Employer”) for injuries dlegedly sustained during the construction of avessd.
The issues raised here could not be resolved adminigratively and the matter was referred to the

Office of Adminidraive Law Judges for hearing. A formal hearing was held September 13, 2000 at
Portland, Maine.

STIPULATIONS
Prior to the hearing, the parties agreed to ajoint stipulation (JX-1):1
1. The Claimant was injured September 18, 1998;

2. An employer/employee rdationship existed between the Claimant
and Respondent &t the time of thisinjury;

3. Respondent was timely advised of and timely filed a notice of
controverson to the Clamant’'sclam;

4. The Clamant’s average weekly wage based on the 52 weeks prior
to hisinjury was $644.72,

| SSUES
The parties do listed the following specific issues as unresol ved:
1. Whether Clamant was a voluntary or involuntary retiree;
2. The average weekly wage upon which benefits should be based;

3. Which of the severd cariersisthe responsible carrier;

! The following references will be used: TX for the officid hearing transcript; JX-__ for Joint
exhibits, CX-__ for the Clamant’s exhibits; and RX-___ for Employer’ s exhibits.



4. Thefact of theinjury;

5. The nature and extent of the disability.

SUMMARY OF FACTS

|. Employer and Carrier

Initidly the Court notes that there are severd carriersinvolved in thisdispute. On the day of the
hearing, the courtroom was crowded with representatives from the following:

Commercia Union, whichinsured the Respondent from January 1, 1963 until February 28, 1981.
Liberty Mutud, which was on the risk from March 1, 1981 until August 31, 1986.
BirminghamFire, who covered the Respondent between September 1, 1986 and August 31, 1988.

Bath Iron Works as a sef-insured entity from 1988 until the present and prior to Commercia
Union’'s coverage in 1963.

II. Claimant’s Employment and Exposure

Clamant, Earl Eastman, was employed by Respondent, Bath Iron Works, a various times
throughout the last forty years. Clamant tedtified that he first went to work with Bath Iron Worksin the
early 1960s as a cleaner on the shipsintheyard. (TX, pp. 32-33). Thisjob entalled cleaning the engine
roomor compartmentsof the ship after the work was completed in the yard. (TX, p. 33). Healso stated
that asbestos was widdy used in the construction of the vessdls at that time. He did not remember
encountering asbestos because he was not paying specid attention to it and did not recall whether he
worked with it or encountered itsdust. (TX, p. 33). Clamant Satesthat he worked for Employer in this
capacity for about six weeks. He then left to work in congtruction. (TX, p. 34).

InMay of 1966 Clamant returned to work at the Employer’ s facility as aMaintenance carpenter.
(EX-16). He worked for them until June of 1970 when he was dismissed for lack of work. (EX-16).
During this time, Clamant’s job included building maintenance, rebuilding the ways, tearing down and
buildingwadls, and ingdling drop callings. He testified that during this period he tore out alot of things that
had pipes behind them and he assumed that the pipes were insulated with asbestos. (TX, p. 35).
According to Clamant’ stestimony, the insulationwas awhitefibrous materia. 1t was taken off beforethe
Clamant and his co-workersfinished the work, but he stated that they were required to clean up the area
afterward. (TX, p. 36). Following this period with Employer, Clamant testified that he went to work for
apaving company as abatcher. (TX, p. 36).
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The Claimant returned to the shipyard, again asamaintenance carpenter inMarch of 1981. (TX,
p. 36, EX-16). Clamant testified that he thought he was exposed to asbestos during this period. He
stated, however, that he could not be surewhat amount of exposure he suffered. (TX, p. 37). Employer’s
medica records fromthis period show that the Claimant’ slast exposure to asbestoswasin1988. (EX-17,
p. 138). Clamant testified that his recollection of the incident was that it occurred while he and his co-
workers were removing and replacing a dropped ceiling at the shipyard. In the course of that he testified
that they removed the celling and discovered that some of the pipeinsulationabove it had been damaged.
(TX, p. 44). Clamant aso testified that the medica records from 1990 showing that he no longer worked
with asbestos were accurate. (TX, p. 45; EX-17, p. 170).

Withrespect to the 1988 exposure, Claimant tetified that he and his crew encountered what they
believed was asbestos while replacing adropped caling. (TX, p. 55-6). Heexplained that he remembered
the materid looking like a white fiber. (TX, p. 55). Clamant aso testified that while the crew was not
wearing masks a the beginning of thisjob, they did put themon oncethey redlized how dusty the process
was. (TX, p.57). Hedsotedtified that they did not discover the asbestos covered pipesuntil they reached
the tilesat the outsdeof the room. Oncethey noticed theinsulation, he stated thet the crew called industrid
hygiene to report the problemimmediately. (TX, p. 57). It isunclear how long the Clamant wasworking
on that particular job. It is clear, however, that the Claimant was directly exposed to the asbestos for no
more than two hours and that for most of that time he was wearing a dust mask or respirator.

Clamant aso tedtified in his deposition that he recalled moving asbestos to a dump in the early
1980s. Hetedtified that thiswas aregular part of the maintenance crew’ sjob. He statesthat most of the
materid was contained in bags and most of those were further contained indumpsters. (Depo. of Eastman,
EX-15, pp. 22-23).

1. Medical Record

The parties have dso presented the Court withextensve medicd recordsfor the treetment of Mr.
Eastman. It appears from the briefs though that the parties are essentiadly in agreement that the Claimant
has asbestosis. The parties certainly agree that Dr. Stephen Mette' s opinion is contralling in this regard.
His opinion isthat, based on the chest X-ray which showed the presence of bilatera pleura plagues, the
Clamant hasasbestosis. InhisOctober 12, 1998 |etter to Dr. Mazora, Dr. Mette defended thisconclusion
based on the recommendations of the American Thoracic Society. (CX-9, p. 5). Doctor Mette notesthat
inaccordance withthose guiddineshe used the patient’ sexposure to asbestos as documented by hiswork
history and pleura plagues, the existence of the gppropriate latency period in the Claimant’s higtory, the
inspiratory raes heard on physica examination, and the interdtitial lung disease not explainabdle by other
etiologies to make his determination. (CX-9, p. 6).

Additiondly, the medica recordsfromBathlronWorks consstently indicate that the Claimant was
exposed to ashestos as part of his occupation. (EX-17).



DISCUSSION

Overview

Asaninitid matter, Clamant’ sbrief makesit very clear that he is not disabled by his conditionand
currently seeks only medica benefits. Specificaly he seeks the recommended annua monitoring for
ashestosis. See Claimant’ sBrief at 1 (introduction). We therefore limit our decison to questionsintegral
to those benefits.

|. Jurisdiction

The parties to this case do not contest the Court’s jurisdiction. The Claimant was a welder at
Employer’s shipyard at the time of hisinjury. He worked ether aboard shipsin the water or in dry dock
or in a building immediady adjacent to the water. The Court finds that the Claimant was an employee
within the meening of section 902 (3) of the Act. Findly we find that the Clamant was employed in a
maritime location (a shipyard and dry dock) with respect to section 903(a) of the Act. See33U.S.C. §
902, 903.

[1. Claimant’s Disease

The medica records presented to the Court support the conclusion that the Clamant suffersfrom
ashestoss. The parties are gpparently in agreement that the Claimant was exposed to asbestos a some
point in hisintermittent career with the Employer. The parties also apparently agree that we should look
to Dr. Mette to determine whether or not the Claimant has asbestosis.

The Court in fact looks at the medica records of Dr. Mette and credits his opinion based on the
factsas stated above. (CX-9, pp. 5-6). The Court aso readsthe medical recordsof Employer, Bath Iron
Worksto indicate that the Claimant was exposed to ashestos during his employment with the company.
(EX-17). Infact, the Employer and counsd for the various carriersdo not dispute that the Claimant was
exposed to this toxic substance during the 1960s or 1970s. See Briefs for Claimant, Employer, and
Carrier.

Findly, it is clear from the medicd records and the Clamant’ s tesimony & trid that the Claimant
isnot physcaly disabled by hiscondition. (CX-9, p. 5; TX, pp. 48-50). Infact, Clamant tetified at trial
that he thought there would be suitable work for imat the Employer into the foreseegble future. (TX, p.
50). Given thisevidence and testimony, the Court finds that the Clamant is not currently disabled as a
result of his condition. Assuch, adetermination of Nature and Extent and Average Weekly Wageis a

this time unnecessary.



[11. Responsible Carrier/Employer

The Court finds as suggested by amost al of the parties that the respongible carrier isthe carrier
a thetime of the daimant’slastinjury. Indeed, the Court follows the U.S. Court of Appealsfor the First
Circuit' shalding in Liberty Mutual Ins. Co. v. Commercial Union Ins., 978 F.2d 750 (1% Cir. 1992).
Inthat case, the court hdd that “the carrier whichlast insured the ligble employer during the period inwhich
the claimant was exposed to the injurious simuli and prior to the date the daimant became disabled by
occupationd disease arising out of his employment and exposure, isresponsible for discharging the duties
and obligations of the lidble carrier.” Id. at 756.

Our adherenceto the Liberty Mutual decison must be somewhat tempered, however. TheFirst
Circuitin Liberty Mutual presumesthat the Clamant is actualy disabled by his exposure. The decisons
thus prescribes that the carrier at the time of the last exposure prior to the disability is the respongble
carrier. Inthiscase, however, the Clamant is not disabled by his exposure at the present time. Inthis
ingancethe Court findsthat a determinationin kegping withLiberty Mutual would base the determination
of respongble carrier on the carrier at the time of the last injurious exposure.

Based on this holding, this Court’s opinion is that the responsible carrier for this case will be the
carrier who hed the risk at the time of the last injurious exposure. The Court finds that Claimant was
certainly exposed to asbestosin sufficient quantities to cause the disease. Our only question then, iswhich
exposure was the last one to asbestos in this quantity.

Claimant’s find aleged exposure occurred in 1988 when he and his crew were removing a
dropped celling in the qudity assurance building at the shipyard and replacing it. According to Clamant’s
testimony at trial he believed this exposure happened in spring of 1988. (TX, p. 45). Clamant testified
that the Crew was working in the room for about two total hours. (TX, p. 56). Hetestified that therewas
alot of dust present during thisjob. While he and his crew were not originadly wearing protective breathing
equipment, stated that when they redized how dusty the job wasthey put on masks. (TX, p. 57-8). The
Clamant tedtified that they were working from the middle of the room out and that it was not until they
reached the outside pand s that they discovered pipesinsulated withasbestos. Assoon asthey noticed the
materid, the Clamant testified that they cdled industrid hygiene and were removed from the area. (TX,
p. 57).

The Court does not have reasonto doubt that the materia the Claimant saw while working on this
celling was asbestos. Weare persuaded that thiswasinjurious exposure to asbestos. Although the Court
has reason to beieve that the Claimant was wearing adust mask or respirator by the time he and his crew



7

discovered the pipes, we find that the Clamant was exposed to free floating asbestos dust before he and
his crew put on the masks. Clamant’s testimony is otherwise credible, and we have no way of knowing
how long it was before the Claimant put on the dust mask. The masks were put on because it was very
dudy. In that unknown period of exposure to very dusty conditions it is more likely than not that the
Clamant was exposed to dust that contained ashestos fibers sufficient to cause asbestosis. Employer and
Carriers provide no evidence that would contradict either the date of this exposure or the extent.

The Court findsbased on the testimony that the Claimant’ slast injurious exposureto asbestoswas
in spring of 1988 while working at Bath Iron Works. At the time of this exposure the parties agree that
Birmingham Fire Insurance was the Carrier. The Court therefore finds that Birmingham Fire is the
responsible carrier for purposes of compensation.

V. Voluntary Retirement

Consderingthefacts of the case, the Court does not think that the question of whether the Claimant
retired voluntarily or not is necessary for us to decide. Claimant is not claming, and is not entitled to
disability benefits. Instead, Claimant seeks medical monitoring for hisasbestosrelated condition. Whether
he retired voluntarily or not, the Court finds that Clamant is entitled to this. Thus we need not reach the
question of whether he retired voluntarily.

ORDER

1. The Clamant isentitled to medicad benefits, specificaly annud monitoring of his asbestoss, as
aresult of hisemployment related exposureto asbestos. Birmingham Fire, the Carrier of record at thetime
of Clamant’s last exposure in spring of 1988 is hereby ordered to provide appropriate medical benefits;

2. Clamant’s Counsd, Marcia Clevdland, shdl have 20 days from the receipt of this Order in
which to file an attorney fee petitionand smultaneoudy serve a copy of the petition on opposing counsd.
Theresfter, Employer shall have 20 days from receipt of the fee petitions in which to respond to the
petitions.

So ORDERED.
A

RICHARD D. MILLS
Adminigrative Law Judge

RDM/ct






